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ABSTRACT

The purpose of this paper is to examine the development of the Slove-
nian Tax Procedure Act and amendments thereto until 2017, in order
to broaden the field knowledge on tax procedures within the adminis-
trative system as a whole. The Tax Procedure Act provides the general
framework of the procedural tax system in Slovenia. The First version
of the Tax Procedure Act (ZDavP) was adopted in 1996 and followed by
five amending acts until the adoption of the second version (ZDavP-1) in
2004. The third and currently applicable version of the Tax Procedure Act
(zDavP-2) has been subject to over ten amendments so far. Furthermore,
the study aims to compare the development of tax procedure in Slovenia
and Sweden. Based on the normative and comparative analyses, review
of domestic and foreign literature, and case law analysis, the advantages
and disadvantages of the development of tax procedure in Slovenia were
identified. The amendments analysed contributed mainly to simplifying
the tax procedure, reducing red tape, decreasing costs, improving the
efficiency of the tax authorities, and providing greater legal certainty
for the taxpayers. Most changes to the Tax Procedure Act involved the
personal income tax. An empirical study of the case law of the Admin-
istrative, Supreme and Constitutional Courts in selected period further
showed that errors were mainly detected in relation to substantial viola-
tion of procedural requirements rather than incorrect application of sub-
stantive law. The study contributes to administrative and legal science
and the tax profession as such. The results can be useful when drafting
new tax procedural legislation to improve its effectiveness.
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1 Introduction

One of the acts most often amended in Slovenia is the Tax Procedure Act
(hereinafter: the ZDavP). Ever since its adoption, the Act has been amended
numerous times and often even subject to constitutional review. The ZDavP
regulates the calculation, assessment, payment, repayment, control and
execution of taxes, the rights and obligations of taxable persons, state and
other bodies collecting taxes in accordance with the law, and other persons
in the procedure of tax collection, the protection of data obtained in the pro-
cedure of tax collection, and mutual assistance in the collection of taxes and
exchange of information with other EU Member States, third countries and
territories (Article 1 of ZDavP-2). Tax authorities and bearers of public author-
ity must comply with the ZDavP when collecting taxes.

The ZDavP was adopted by the National Assembly of the Republic of Slovenia
on 20 March 1996 and published in the Official Gazette of the Republic of
Slovenia on 2 April 1996. Before the adoption of the ZDavP, the procedures
relating to tax and other obligations of taxable persons were regulated by
various regulations. Considering such variety of legal bases, the tax procedure
lacked transparency for both the tax authorities and the taxable persons. The
adoption of the ZDavP in 1996 enabled to unify all procedural provisions in
the tax area (Sircelj, 2000, p. 31). Before that, Slovenia had no specific law
regulating tax procedure at all.

Owing to EU accession, Slovenia was obliged to transpose the substantive
provisions of EU directives into its national legislation also in the field of taxa-
tion and had to ensure an appropriate legal basis for tax collection proce-
dures and effective mutual assistance in calculating tax and monitoring regu-
larity (DURS, 2004). Hence, a new Tax Procedure Act — the ZDavP-1 (Official
Gazette of the Republic of Slovenia, No. 54/04) — was adopted on 23 April
2004. The ZDavP-1 was first amended by the ZDavP-1A, which was adopted
on 16 December 2004 and entered into force on 1 January 2005. Later on,
it was amended one more time by the ZDavP-1B, which was adopted on 23
November 2005.

Eventually, on 26 October 2006, the National Assembly of the Republic of
Slovenia adopted a third Tax Procedure Act—the ZDavP-2. The latter was pub-
lished in the Official Gazette of the Republic of Slovenia No. 117/06 as one
of the acts adopted in the framework of the tax reform. The purpose of the
tax reform was to bring the Tax Procedure Act closer to the implementers
and the addressees and eliminate the deficiencies of the existing tax system
(Visnjevec, 2007, App. pp. lI-VI). To date, the ZDavP-2 has been amended by
the following: ZDavP-2A, ZDavP-2B, ZDavP-2C, ZDavP-2D, ZDavP-2E, ZDavP-
2F, ZDavP-2G, ZDavP-2H, ZDavP-2l, and finally, ZDavP-2J.

The amendments to the ZDavP were generally aimed at simplifying the pro-
cedures, especially for the benefit of taxable persons, and making the work
of tax authorities easier and simpler. The constant changes, however, make
the work of the tax authorities in tax procedures more complicated as they
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cause confusion regarding the application of the right substantive regulation,
meaning that a substantive regulation might not have been applied at all,
might have been misapplied or misinterpreted, or the authority deciding at
discretion might have exceeded the purpose and extent of discretion. There-
fore, good practices from abroad need to be considered, as they can show the
pros and cons of constantly changing tax laws.

The study tested the following statements: 1) whether since 1996 the chang-
es to the Tax Procedure Act have mostly affected the institution of tax execu-
tion; 2) whether after such changes the development of tax procedural law
in Slovenia is comparable to the one in Sweden; and 3) whether, considering
publicly available court cases of the Administrative, Supreme and Constitu-
tional Courts in tax matters in 2014 and 2015, more errors concerned the
incorrect application of substantive law rather than violation of procedural
requirements.

The reason for choosing Sweden as a comparative country is that Slovenia
often takes Sweden as an example and strives to follow its development.
Sweden is a highly developed country but has achieved prosperity only in re-
cent decades. In 1991, it experienced a major financial crisis but picked itself
up again to become one of the most developed countries, inspiring many EU
members (cf. Terra, 2012). Its highly efficient economy ranks Sweden among
the ten leading countries of the world by national income per capita. This also
means that it hardly suffered from the financial crisis of 2008, while Slovenia
recorded a significant downturn. Over the past two decades, Sweden imple-
mented a series of market-oriented economic reforms, becoming the most
economically viable country of the EU.

The article first presents the methodology of research, followed by a graphic
and descriptive presentation of results. At the end, some general conclusions
are drawn and possible further research in this area suggested.

2 Methodology

Severalscientificand research methods were applied in the study. The descrip-
tive method served to indicate and describe individual facts and concepts. The
analytical method was applied to the content of written and internet sources
for analysing legislation, scientific literature, internet articles, and case law.
The compilation method was used to summarise the views and conclusions of
individual authors. The comparative method allowed to compare similar facts
and identify the differences (especially when reviewing and critically compar-
ing the legislation of selected countries). The deductive method was used to
confirm or reject the statements made, while the analytical-synthetic method
was applied in the analysis of court judgments.

The study analysed all amendments to the Tax Procedure Act since the adop-
tion of the first ZDavP. The amending acts were examined by individual in-
stitutions of the tax procedure, namely by the number of articles that had
been changed, added or deleted. The analysis covered the most important
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and most comprehensive institutions of the tax procedure: data protection,
tax liability, tax procedure, legal remedies, fulfilment of tax obligations, tax
supervision, tax execution, international cooperation in tax matters, personal
income tax, and penal provisions.

The analysis of the judgments of the Administrative, Supreme and Consti-
tutional Courts in tax matters in 2014 and 2015 and concerning the incor-
rect application of substantive law and procedural violations is based on the
judgments of the above courts issued in 2014 and 2015 and relating to deci-
sions in tax matters. In total, 223 Administrative Court judgments of 2014
and 174 of 2015, and 13 Supreme Court judgments of 2014 and 25 of 2015
were examined. The Constitutional Court only dealt with one constitutional
complaintin the area of taxes in 2014 and 2015, respectively. As regards the
Constitutional Court, only constitutional complaints accepted by the Court
for consideration were taken into account.

The judgments of the Administrative and Supreme Courts were obtained
from the website www.sodnapraksa.si, which is the website of the Slovenian
Judiciary. Its databases contain decisions, positions, principled legal opinions
and legal opinions of the Supreme Court, decisions of higher courts, courts
of general and special jurisdiction and the Administrative Court, decisions on
the assessment of fair financial compensation for non-material damage, and
summaries of scientific articles selected by the Supreme Court Records De-
partment. The collection of case law does not contain decisions of the courts
of first instance (Sodna praksa, 2013). The judgments of the Constitutional
Court were obtained from its website where all decisions issued in matters
under the competence of the Constitutional Court since 1991 are available.

3 Results

3.1 Analysis of amendments introduced by ZDavP, ZDavP-1
and ZDavP-2

As far as ZDavP-1 is concerned, most of the articles amended, added or de-
leted under the amending acts ZDavP-1A and ZDavP-1B related to personal
income tax (24 in total). 23 amendments concerned tax liability, while 18 ar-
ticles were amended, deleted or added in the area of tax execution. Both
amending acts introduced changes in the area of personal income tax: the
ZDavP-1A added a new article, while the ZDavP-1B introduced as many as 23
amendments to personal income tax. The institution of tax liability was again
affected by both amending acts, with the ZDavP-1A introducing 6 changes
and the ZDavP-1B bringing about 17. In the area of tax execution, the ZDavP-
1A introduced 4 amendments and the ZDavP-1B 14. Most changes were
brought about by the ZDavP-1B.

As regards the ZDavP-2, the analysis showed that most changes were again
introduced in the field of personal income tax, namely 118. Slightly less, 106,
involved international cooperation in tax matters, and 63 concerned tax exe-
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cution. As regards personal income tax, most amendments (35) were brought
about by the ZDavP-2F. This is followed by the ZDavP-2B (28 amendments)
and the most recent amending act, the ZDavP-2J (24 amendments). Interna-
tional cooperation in tax matters was amended the most by the ZDavP-2E,
followed by the ZDavP-2B. Tax execution was mostly affected by the ZDavP-
21 (20 amendments), while the ZDavP-2B brought about 16 amendments in
the area of personal income tax. The analysis also showed that, overall, most
amendments were introduced by the ZDavP-2B (the analysis was carried out
before the adoption of the ZDavP-2K in December 2017, therefore the latter
was not included). On 28 February 2018, the Official Gazette of the Repub-
lic of Slovenia No. 13/2018 published the Act Amending the Public Finance
Act (ZJF-H), which annulled the sixth paragraph of Article 23 of the ZDavP-2,
whereby the reporting on the state and trends in the tax debt of business
entities, as defined by the sixth paragraph of Article 23 of the ZDavP-2, was
systematically regulated by the Public Finance Act, since it is not a matter of
tax procedure but rather an issue to be regulated by the Public Finance Act.

3.2 Analysis of judgements

The analysis of the judgments of the Administrative, Supreme and Constitu-
tional Courts in tax matters in 2014 and 2015 was carried out to investigate
the incorrect application of substantive law and violations of procedural pro-
visions. The aim of the analyses was to test the question raised in the intro-
duction of the survey, namely that the publicly available court cases of the
Administrative, Supreme and Constitutional Courts in tax mattersin 2014 and
2015 suggest that most errors were detected regarding incorrect application
of substantive law, rather than violation of procedure.

The table below presents the analysis of the judgments of the Administrative
Court in tax matters in 2014 and 2015 regarding the incorrect application of
substantive law, violation of procedural provisions, and erroneous and incom-
plete determination of facts.

Table 1: Judgements of the Administrative Court in tax matters
in 2014 and 2015

Administrative Court | Administrative Court
judgements in 2014 judgements in 2015

Action Action Action Action
dismissed | upheld | dismissed | upheld

Erroneous or incomplete

determination of facts 126 ! 66 4
Incorrecpappl|cat|on of 137 20 126 10
substantive law

Substantial violation of 143 15 86 16

procedural provisions

Source: own presentation

Central European Public Administration Review, Vol. 16, No. 1/2018 123



Tjasa Vozel

Comparatively speaking, the actions brought before the Administrative Court
in 2014 and 2015 were more often dismissed than upheld. In 2014 and 2015,
the court dismissed 126 and 66 actions, respectively, filed by the plaintiff on
grounds of erroneous and incomplete determination of facts. Such actions
were upheld only in 7 cases in 2014 and 4 cases in 2015. As regards actions
filed for incorrect application of substantive law in the tax procedure, the Ad-
ministrative Court in 2014 upheld the action in 20 cases and dismissed it in
137 cases: in 2015, it dismissed the action in 126 cases and upheld it in 10
cases, which is less than a year before. In case of substantial violation of pro-
cedural provisions, 15 actions were upheld in 2014 (143 dismissed) and 16
were upheld in 2015 (86 dismissed).

In 2014, most actions were filed due to substantial violation of procedural
provisions, while in 2015 most cases concerned incorrect application of sub-
stantive law. The least actions were filed due to erroneous and incomplete
determination of facts, in 2014 and 2015 alike. Most of the actions dismissed
in 2014 involved substantial violation of procedural provisions, and the least
actions dismissed in 2015 concerned erroneous and incomplete determina-
tion of facts. Most of the actions were upheld in 2014 due to incorrect appli-
cation of substantive law. Most of the actions filed in grounds of substantial
violation of procedural provisions were upheld in 2015.

The following table presents an analysis of the judgements of the Supreme
Courtin tax mattersin 2014 and 2015 concerning the incorrect application of
substantive law and substantial violation of procedural provisions.

Table 2: Judgements of the Supreme Court in tax matters in 2014 and 2015

Supreme Court Supreme Court
judgements in 2014 | judgements in 2015

Review | Review | Review Review
dismissed | upheld | dismissed | upheld

Incorrect application of

substantive law 12 L 21 4

Substantial violations of
the provisions governing 11 0 16 4
administrative dispute procedures

Source: own presentation

Table 2 shows that in 2014, the Supreme Court dismissed the review request-
ed because of incorrect application of substantive law in 12 cases and upheld
it in one case. In 2015, it dismissed the review as unfounded in 21 cases and
upheld it in 4 cases. Comparing the two years, more requests for review were
lodged in 2015 than in the previous year. As regards the substantial violation
of the provisions governing administrative dispute procedures, the Supreme
Court dismissed all 11 reviews in 2014. In 2015, the Supreme Court dismissed
16 reviews as unfounded and upheld 4.
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In 2015, most dismissals concerned reviews requested because of incorrect
application of substantive law. Similarly, in 2015, most reviews were dismissed
in case of substantial violation of the provisions governing administrative dis-
pute procedures. In 2014, only one review was upheld, namely for incorrect
application of substantive law, while in 2015 review was upheld in 4 cases of
violation of procedural provisions and in the same number of cases for incor-
rect application of substantive law.

Table 3 presents an analysis of the judgements of the Constitutional Court in
tax mattersin 2014 and 2015 concerning the incorrect application of substan-
tive law and violation of procedural provisions.

Table 3: Judgements of the Constitutional Court in tax matters in
2014 and 2015

Constitutional Court Constitutional Court
judgements in 2014 judgements in 2015
Constitutional | Constitutional | Constitutional | Constitutional
complaint complaint complaint complaint
rejected granted rejected granted
Erroneous and incom-
plete determination of 0 0 0 0
facts
Incorrect.appl|cat|on of 0 0 1 0
substantive law
Substantial V|ola.t|.on of 0 1 0 0
procedural provisions

Source: own presentation

As shown by Table 3, only one constitutional complaintin the field of tax mat-
ters was accepted for consideration in both 2014 and 2015. The constitution-
al complaint in 2014 (No. U-1-234/12) was granted. This complaint was filed
— together with the motion to initiate the procedure for assessing the con-
stitutionality of the sixth paragraph of Article 57 of the ZDavP-2 —in relation
to the deprivation of the plaintiff's right to a fair trial, right to legal remedy,
and right to judicial protection. The Constitutional Court annulled the chal-
lenged judgments of the Supreme and Administrative Courts and returned
the case to the Administrative Court for a new decision, since the plaintiff was
deprived of the guarantee of equal protection of rights enshrined in Article
22 of the Constitution. He was in fact deprived of the right to be heard in the
procedure in which his rights and obligations were decided.

The constitutional complaint of 2015 was not granted. This case actually com-
prised two constitutional complaints (No. UI-129/13-16 and UI-138/13-16)
filed by the same plaintiff together with the motion to initiate the procedure
for assessing the constitutionality of the second paragraph of Article 11 of
the Motor Vehicle Tax Act (Official Gazette of the RS, No. 52/99). The consti-
tutional complaints were filed for infringement of equality before the law re-
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ferred to in the second paragraph of Article 14 of the Constitution, equal pro-
tection of rights referred to in Article 22 of the Constitution, free economic
initiative referred to in Article 74 of the Constitution, and the principle of the
free movement of goods under Article 28 of the Treaty on the Functioning of
the European Union (TFEU, consolidated version, OJ C 326, 26 October 2012).
The Constitutional Court ruled that the provision of the Motor Vehicle Tax
Act was not inconsistent with the alleged infringements of the Constitution,
and therefore rejected the challenged decisions on which the constitutional
complaint was based.

3.3 Comparison with the development of tax procedure
in Sweden

For much of the 19 century, Sweden was one of the poorest countries in
Europe. Economic growth was spurred by a wave of free trade reforms. In
1970, Sweden ranked fourth in terms of GDP per capita among the OECD
countries. In the 1970s and 1980s, it raised its tax wedge from the European
average to one of the highest in Europe. The public sector expanded widely.
In 1990, Sweden suffered a major economic crisis that brought it down to
the 14% place among the OECD countries. Its successful exit from the crisis
in 1991 was due to what is known as the ‘tax reform of the century’ (more in
Lodin, 2011).

At that time, the Swedish tax system was dominated by an increasing number
of specific solutions, rules and exceptions. Before that, the tax system had
been posing major barriers to work and investment. One of the reasons for
this was that individuals with similar income were taxed differently. Similarly,
the tax rates on capital gains from interest on savings or dividends were sig-
nificantly higher than capital gains. The VAT rates also differed greatly, de-
pending on the product and service. This led to a reduction of the tax base
and undermined the legality of the entire system. With the tax reform of
1991, Sweden obtained wider tax bases and tax rates were adjusted. The tax
collection system became transparent, uniform and legitimate (Forsberg &
Brannstréom, 2010).

The reform of 1991 can also be considered the ‘most far-reaching reform of
the tax system of a nation for at least 40 years'. Impartiality or neutrality was
replaced by social and economic engineering and income distribution as one
of the key principles of fiscal policy. This revolution is also reflected in the tax
reforms adopted in 1985, 1991 and 1994. Since 1991, several important ad-
ditional reforms have been adopted with regard to taxation of income from
capital. At the beginning of 1992, the tax rate for capital gains was reduced
from 30% to 25%. Similarly, at the beginning of 1994, corporate income tax
was reduced from 30% to 28%, and the tax deduction on dividends for new
shares was abolished (Norman & McLure, 1997, p. 109).

Sweden is known for its extremely high taxes, which its residents neverthe-
less happily and conscientiously pay. They do not mind the high taxes because
they know that these ensure better health and social care. Given that the word
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‘tax’ has such a negative connotation for many people around the world, it is
likely to expect that a government agency that takes about a third of the av-
erage monthly salary would be the number one enemy in Sweden. Yet this is
not the case. The Swedish tax agency — Skatteverket —is, in fact, quite popular
among the Swedish population. The Swedes consider it a trusted and respect-
ful agency. As Toivo Sjorén would say, 'you don't have to like taxes, but most
people seem confident that things are done fairly’ (Willes, 2016). In Sweden,
the bodies in charge of the tax system are the Ministry of Finance and the
Skatteverket. The proposals for tax legislation and health insurance contribu-
tions are prepared by the Ministry of Finance, while the tax agency is respon-
sible for the operational aspect of taxation.

In terms of state organisation, Sweden is a constitutional monarchy. Tax law
and other legislation are enacted by the Parliament. The constitutional basis
for taxation can be found in the ‘Instrument of Government’, which is one of
the four basic laws that make up the Swedish Constitution. It contains basic
political principles governing the state and defines and restricts the powers
of the Swedish Government. The principle that all taxes must be in accord-
ance with the law is expressed in Article 3 of Chapter 8 of the Instrument of
Government. Additional tax provisions are found in Chapter 2, dealing with
fundamental rights and freedoms. The Swedish tax system comprises almost
all types of taxes. Each tax is regulated by a special act, while administrative
and procedural rules are regulated by further separate laws. The rules gov-
erning the assessment, tax return and payment of taxes are set out in three
different legal acts: the Tax Assessment Act, the Payments Tax Act, and the
Self-Taxation and Reporting of Income Act (more in Lindencrona, 2010).

The comparison between tax systems in Slovenia and Sweden suggests that
the two share a similar tax policy. They both have a body that oversees the
collection of taxes: the Tax Agency in Sweden and the Financial Administra-
tion in Slovenia (hereinafter: FURS). In Sweden, the Agency enjoys consider-
able public support and trust, while trust in the FURS is low or even negative.

The legal basis for the conditions and methods of collecting taxes in both
countries is determined by individual tax laws. The method of fulfilling tax
obligations in Slovenia is determined by the ZDavP-2, while in Sweden admin-
istrative and procedural rules are determined by three different legal acts:
the Tax Assessment Act, which sets out the procedural rules for the assess-
ment of larger taxes, the Self-Taxation and Reporting on Income Act, which
sets out the rules for self-taxation of taxable persons and the reporting on
income paid by, for example, employers, banks, insurance companies, etc.,
and the Payments Tax Act, which provides the basis for organisation, advance
payments, final payment, and withholding tax.

One of the main differences between Sweden and Slovenia is the population’s
attitude towards taxes. If in Sweden high taxation is something completely
acceptable, it is all but so in Slovenia. The Swedish population is aware that
high taxes are needed to ensure prosperity, such as health and social care.
In exchange for high taxes, the Swedes receive some sort of equity and the
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assurance that their money will not be allocated for unnecessary purposes.
Therefore, there is no negative feeling about paying high taxes. One could
even say that taxpayers in Sweden are better off than in Slovenia, as Sweden
is considered a country with the most optimal tax system in Europe.

4 Discussion

The Tax Procedure Act, the amendments thereto, the relevant amending acts,
and the advantages and disadvantages of the amendments were dealt with in
numerous articles published in professional journals (Uprava, Pravna praksa,
Podjetje in delo) by various authors (Kovac, Jerovsek, Visnjevec, etc.), in some
Master's theses, and other sources, especially the internet (the Tax-Fin-Lex
portal). In her Master’s thesis of 2012, Helena Truden studied the development
of the protection of the rights of taxpayers in the Slovenian tax procedure,
presenting the tax procedure, its particularities, and whether tax legislation
changed over the years to the benefit or to the detriment of taxable persons.

The Master’s thesis of Sonja Kutnjak (2015) contained a procedural analysis
of the protection of the persons liable to income tax in Slovenia and Croatia,
taking into account all amendments. In 2014, Petra Kmeti¢ analysed the fis-
cal measures and legislation of selected countries, Slovenia included, in 2007-
2013. However, the numerous sources relating to the ZDavP only emphasised
certain amendments thereto or certain institutions of the tax procedure, as
we could not find that a single piece of work presenting a comprehensive
chronological development of the ZDavP and analysing the changes intro-
duced by each new Act to the institutions of the tax procedure.

Our analysis showed the advantages and disadvantages of all the changes af-
fecting the ZDavP and the institutions of tax procedure over the years. The
analysis also answered the question whether the many changes were positive
and contributed to a better development of the tax procedure in Slovenia.

The purpose of the first analysis was to verify whether the development of
the ZDavP brought the most changes in the field of tax execution and what
these changes were. Tax execution is an extreme measure that the Financial
Administration uses if a debtor fails to fulfil their monetary liabilities within
the deadlines prescribed for voluntary fulfilment. As a result of the economic
crisis, the number of tax receivables and liabilities increased. If the tax liability
is not paid within the deadline, the tax authority must initiate tax execution.
On the other hand, the state seeks to increase the efficiency of tax collection,
therefore, it is in the interest of the state that taxpayers settle their obliga-
tions and claims before the authority starts the lengthy procedures of tax
execution. Therefore, we assumed that due to the economic crisis and the
need for greater profitability or effectiveness of tax collection, the ZDavP ex-
perienced the most changes in relation to tax execution (more on this, LeSnik,
2009, pp. 67-75).

The amending acts aim at improving the tax procedure. On the other hand,
the excessive number of adopted amendments can confuse the taxable per-
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sons as they cannot get acquainted with all the changes in time. Thus, the
changes can either be positive for the development of the tax procedure or
can slow down the interpretation of the law by taxable persons and tax au-
thorities. It needs to be added that the mere changes to articles or to their
number are not necessarily the sole indicator of the scope of the changes,
as it is possible to change only one article and have a significant effect on all
taxes and all taxable persons.

On the basis of the analysis carried out, we can reject the statement that since
1996 the ZDavP has undergone most changes in the field of tax execution;
however, if we observe only the general part of the ZDavP, irrespective of the
kind of tax, the statement is confirmed.

The acts amending the ZDavP-1 most significantly affected the personal in-
come tax as a result of the requirement to comply with the Personal Income
Tax Act (ZDoh-1) and in order to encourage the taxpayers to voluntarily pay
taxes, introduce tax reliefs, and simplify administrative procedures. The acts
amending the ZDavP-2, just like those amending the ZDavP-1, also introduced
changes in the area of personal income tax with the aim of remedying and
preventing the consequences of the financial crisis.

It can be concluded from the above that since 1996 when the first ZDavP was
adopted and until the adoption of the ZDavP-2, also taking into account the
penultimate amending act ZDavP-J adopted in 2016, the Tax Procedure Act
experienced the most changes in the area of personal income tax and not in
the area of tax execution.

The purpose of the comparison of the development of tax procedure in Sweden
was to determine the similarities and the differences in tax procedure develop-
ment in Sweden and Slovenia and the reasons that led to different develop-
ments in tax procedural law. Another purpose was to determine which country
was most significant affected by the changes in tax procedural law. Sweden
is a highly developed country that has achieved its prosperity only in recent
decades. It suffered a major financial crisis in 1991, but picked itself up again
to become one of the most developed countries and an inspiration to many
EU members. With a highly efficient economy, it ranks among the ten leading
countries of the world in terms of national income per capita. This means that
it hardly suffered from the financial crisis of 2008, while Slovenia recorded a
significant downturn. Norman and McLure (1997) consider the tax reform of
1991 the most far-reaching tax system reform for at least 40 years, making
income distribution one of the most important principles of fiscal policy.

According to Lindencrona, G. (2010), tax legislation may be similar in many
countries, but the legal environment can often vary due to differences in the
legislative process, in the relations between the legislature and the courts,
and consequently due to different methods of interpreting tax laws.

Sweden is taken as a model because of its high standard of living and ad-
vanced economy. Its tax regime is similar to the Slovenian. They have a tax col-
lecting agency that, unlike the Slovenian FURS, enjoys the respect and trust of
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the Swedish population. The country also adopted specific laws, which form
the legal basis for the conditions and methods of collecting taxes. Sweden
has already had some tax reforms, raised and reduced tax rates and personal
income tax rates, and introduced new taxes with a view to further improving
its economic growth.

On the basis of the analysis it can be concluded that Sweden, and Slovenia
alike, adopts tax reforms, raises and reduces tax rates and introduces new
taxesin order to improve economic growth and increase GDP. Given that both
countries are members of the EU (Swede acceded in 1995 but did not intro-
duce the euro), they both need to respect and implement the EU regulations.

Regarding the regulation of tax procedure in Sweden, very few literature and
sources were available in English or Slovene, so the comparison of the devel-
opment of tax procedural law in Sweden was only partial.

The analysis of the judgments of the Administrative, Supreme and Constitu-
tional Courts in tax matters in 2014 and 2015 regarding the incorrect appli-
cation of substantive law and substantial violation of procedural provisions
shows that a large number of actions were dismissed (and hence few actions
were granted) as unfounded. In fact, when stating their reasons, the plain-
tiffs do not substantiate them sufficiently or do not substantiate them at all.
Merely stating that the action is based on incorrect application of substantive
law or a violation of procedure does not suffice. The fact that a small number
of actions in 2014 and 2015 were filed because of erroneous and incomplete
determination of facts indicates that the tax authority works well and con-
ducts the procedure in individual cases appropriately.

| believe that the reason why there are far more reviews dismissed by the
Supreme Court than granted is that the plaintiffs file unfounded requests,
which the Supreme Court dismisses on the basis of Article 92 of the Adminis-
trative Dispute Act since no reasons are given for the request and there are
no reasons which it needs to take into account ex officio (Article 87 of the Ad-
ministrative Dispute Act). The parties are likely to request a review although
they lack sufficient grounds for the review to get through, as they hope that
the Supreme Court will accept their request anyway. By doing so, the parties
quite often just fill the court with cases for which it is evident from the outset
that they will not be upheld.

The reason why there are not many constitutional complaints filed in tax mat-
ters is that a constitutional complaint can be filed only because of a viola-
tion of human rights and fundamental freedoms, after all ordinary and ex-
traordinary legal remedies have been exhausted, which means that regular
courts perform their work and decide correctly and in accordance with the
law, hence the parties have no reason to appeal to the Constitutional Court. In
addition, appealing to the Constitutional Court is a lengthy and costly process
and many parties refrain from opting for such.

Article 23 of the Constitution of the Republic of Slovenia provides that eve-
ryone has the right to have any decision regarding his rights, duties, and any
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charges brought against him made without undue delay by an independent,
impartial court constituted by law. Only a judge duly appointed pursuant to
rules previously established by law and by judicial regulations may judge such
an individual.

The aim of the study was to analyse the judgments of the Administrative,
Supreme and Constitutional Courts in tax matters in 2014 and 2015 regard-
ing the incorrect application of substantive law and procedural violation. In-
correct application of substantive law means that substantive law was not
applied at all, that an incorrect substantive regulation was applied, that an
authority misinterpreted the substantive regulation, or that an authority de-
ciding at discretion exceeded the purpose and extent of discretion. A proce-
dural violation constitutes a substantial violation of procedural provisions. It
was assumed that there were more errors related to incorrect application of
substantive law than procedural violations, as the authorities and the courts
might often misinterpret new or amended provisions or apply the wrong law
(e.g. prohibition of retroactivity).

If, in conference or at the hearing, the court of second instance establishes
that, in order to enable the full and correct determination of the state of facts,
itis necessary to determine the facts claimed by the party and produce the evi-
dence proposed before the court of first instance, which the court of first in-
stance did not determine, or the facts and evidence stated by the party in the
complaint, or that the state of facts was incompletely determined due to the
incorrect application of substantive law, the court supplements the procedure
or eliminates the aforementioned deficiencies and decides with a judgmentin
the case. If the state of facts was erroneously orincompletely determined due
to incorrect application of substantive law and the court assesses, considering
the circumstances of the case, that it cannot supplement the procedure or
eliminate the aforementioned deficiencies, it rejects the judgment made at
first instance and remands the case to the court of first instance for reconsid-
eration (Article 355 of the Contentious Civil Procedure Act).

The analysis covered 223 Administrative Court judgments of 2014 and 174
judgments of 2015 as well as 13 Supreme Court judgments of 2014 and 25
judgments of 2015. The Constitutional Court dealt with one tax-related con-
stitutional complaint in 2014 and one in 2015. In the case of the Constitu-
tional Court, only the constitutional complaints accepted for consideration
were taken into account.

The analysis of judgments of the Administrative Court reveals that in 2014
most actions were brought due to substantial violation of procedural provi-
sions, while in 2015 most cases related to incorrect application of substan-
tive law. In both 2014 and 2015, the least actions were brought on grounds
of erroneous and incomplete determination of facts. Most of the actions
dismissed in 2014 related to substantial violations of procedural provisions,
while the least actions dismissed in 2015 related to erroneous and incom-
plete determination of facts. Most of the actions upheld in 2014 related to
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incorrect application of substantive law. In 2015, most of the actions upheld
related to substantial violation of procedural provisions.

The analysis of the judgments of the Supreme Court shows that in 2015,
the requests for review due to incorrect application of substantive law were
mostly dismissed. Also in 2015, most reviews dismissed related to substan-
tial violations of procedural provisions. In 2014, only one review was upheld,
namely in relation to the incorrect application of substantive law. In 2015,
review was upheld in four cases related to substantial violation of procedure
and incorrect application of substantive law.

In the analysis of the judgments of the Constitutional Court, two judgments
were examined, one from 2014 and the other one from 2015. The 2014 judg-
ment was upheld and related to substantial violation of procedural provisions,
while the 2015 complaint was rejected because the court did not establish
incorrect application of substantive law.

The analysis rejected the claim that, according to publicly available court
cases by the Administrative, Supreme and Constitutional Courts in tax mat-
tersin 2014 and 2015, most errors related to the incorrect application of sub-
stantive law rather than procedural violations. The analysis in fact suggested
that most errors were found in respect of substantial violations of procedural
provisions and that actions were more often upheld in relation to substantial
violations of procedure rather than incorrect application of substantive law.
It is interesting, however, that actions were mostly brought because of the
incorrect application of substantive law, and not because of violation of pro-
cedural provisions of procedure.

In order to ensure coherence of the legal and economic systems, tax legisla-
tion should not change considerably in a short period of time, especially in
terms of a consistent provision of information to the taxpayers about their
rights and obligations (Visnjevec, 2007, p. Il). The Tax Procedure Act was
amended several times, also as a result of the Government programme for
the elimination of administrative barriers. The programme simplifies the pro-
cedures for the taxpayers and the tax authorities, since the Tax Procedure Act
is the key regulation for regulating the relationships between participants in
tax collection procedures (Kovac, 2010, p. 99).

Itis also necessary to define the problems that repeated changes of laws bring
in practice. For example, many reforms had not yet started well when a new
minister introduced new reforms (more in Klun, 2006, pp. 7-22). Constant
legislative changes are not good, and the Government and the Parliament
should be more considerate and reluctant in amending legislation (more
in Stanford, 2010). Better regulation is in fact one of the key elements for
achieving a competitive economy and establishing an efficient and friendly
public administration (more in Jovanovi¢, 2013, pp. 109-120).

Likewise necessary is to carefully examine the impact of constant legisla-
tive changes on the population and the authorities, i.e. whether the popula-
tion and the authorities are able to follow the changes and whether there
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is enough time to adjust to and fully master such. Changes are not neces-
sarily bad, they can even be very positive, necessary, and welcome. They can
be evolutionary, taking place within an existing structure, or revolutionary,
with deeper changes in the structure. In terms of the speed and pattern of
change, changes can be either rare and episodic, or cumulative and continu-
ous changes.

The taxpayers consider the frequent changes all but welcome, as they do
not allow a full, coherent and transparent functioning of the tax system as
a whole. The situation of the tax system is certainly not encouraging for the
economic and societal development and for the transition from a state gov-
erned by the rule of law to a social state. Tax legislation should not change
much in a short time. This is important to ensure that taxpayers know their
rights and obligations. The authorities are striving to minimise the shortcom-
ings and bring the tax system closer to both the addressees of the law and its
implementers.

Only time — as well as the practice of the taxpayers on one side and of the tax
authorities on the other — will show how the changes will come to life in prac-
tice and whether the objectives regarding the simplification of the tax col-
lection process and the reduction of administrative burdens will be achieved.

5 Conclusion

Itis necessary to carefully examine the impact of constant legislative changes
on the population and the authorities, i.e. whether the population and the
authorities are able to follow the changes and whether there is enough time
to adjust to and fully understand such.

The taxpayers consider the frequent changes all but welcome, as they do
not allow a full, coherent and transparent functioning of the tax system as
a whole. The situation of the tax system is certainly not encouraging for the
economic and societal development and for the transition from a state gov-
erned by the rule of law to a social state. Tax legislation should not change
much in a short time. This is important to ensure that taxpayers know their
rights and obligations. The authorities are striving to minimise the shortcom-
ings and bring the tax system closer to both the addressees of the law and its
implementers.

Only time — as well as the practice of the taxpayers on one side and of the tax
authorities on the other — will show how the changes will come to life in prac-
tice and whether the objectives regarding the simplification of the tax col-
lection process and the reduction of administrative burdens will be achieved.

The principles of the tax procedure will undoubtedly contribute to the objec-
tives of the new law. As always, however, also in this case, the actual value of
the legislative provisions will only be created by administrative and judicial
practice.
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The analysis rejected the claim that, according to publicly available court
cases by the Administrative, Supreme and Constitutional Courts in tax mat-
tersin 2014 and 2015, most errors related to the incorrect application of sub-
stantive law rather than procedural violations. The analysis in fact suggested
that most errors were found in respect of substantial violations of procedural
provisions and that actions were more often upheld in relation to substantial
violations of procedure rather than incorrect application of substantive law.
It is interesting, however, that actions were mostly brought because of the
incorrect application of substantive law, and not because of violation of pro-
cedural provisions of procedure.

The results of the research can be used for drafting future acts amending the
ZDavP-2, or possibly even a completely new Tax Procedure Act. The Master’s
thesis will contribute to administrative-legal science and the tax profession.
With this article, the reader will obtain an insight into the development of the
Tax Procedure Act in Slovenia.

The research will also benefit the tax profession, because the article presents
the advantages and disadvantages of the development and changes in the
tax procedure to date. The analysis of the judgments of the Administrative,
Supreme and Constitutional Courts will contribute to the understanding of
how the ZDavP-2 is applied in practice, whether it is properly interpreted by
the tax authorities and the courts, and how the Constitutional Court contrib-
utes to case law through judgments concerning the incorrect application of
substantive law or procedural violations. The research covers multi- or inter-
disciplinary aspects of public management of law, economics, and informatics.
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