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he right to education is a right which has a strong normative foun-

dation in international law. It was first directly defined in Article

26 of the Universal Declaration of Human Rights, and afterwards in
a number of other international documents, including the International
Covenant of Economic, Social and Cultural Rights and The United Nations
Convention on the Rights of the Child. At the European level, another
very important document regarding this topic is the Convention for the
Protection of Human Rights and Fundamental Freedoms. The right to ed-
ucation is otherwise included among cultural rights (Nowak, 1995, p. 189),
although it is closely interrelated with other human rights.

According to experts, the goals of the right to education are worked
out in greatest detail in Articles 28 and 29 of the Convention on the Rights
of the Child. This Convention is the most universally valid and acknowl-
edged document on human rights, as it was as of today ratified by all ex-
cept two UN member states.

The attention towards the right to education is by no means acciden-
tal, as the right to education is important for both children, to whom it
refers directly, and for modern society which is supposed to be a society of
knowledge, and hence the education is of key importance for it. However,
the right to education holds a special meaning also due to its specific po-
sition among human rights: it is a precondition for number of other hu-
man rights (Nowak, 1995, p. 189). On the one hand, it helps to guaran-
tee the possibilities to form autonomous individuals and for obtaining

1 This article is a revised, upgradcd and translated version of the prcviously pu blished article
(Simenc and Kodelja, 2015).
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education, which is today a necessity — although far from being adequate
— condition for a decent life; and is on the other hand closely interrelated
with an economically successful society and deliberative democracy, with
both of them presuming educated and enlightened citizens for their exist-
ence.” We could even argue that numerous civil and political, but also eco-
nomic, social and cultural rights can be successfully implemented only in
an environment which has achieved a certain level of education.

The right to education is formally defined in such a way that it does
not include only the growth of a person and his/her dignity, but also de-
velopment of respect for human rights. Point 1 (b) of Article 29 of the
Convention on the Rights of the Child thus clearly states: ‘States Parties
agree that the education of the child shall be directed to the development
of respect for human rights and fundamental freedoms, and for the prin-
ciples enshrined in the Charter of the United Nations.

The field of education is a place where the dissemination of informa-
tion regarding rights and moulding individuals in such a way that they
shall respect and fulfil human rights is entered in the sphere of rights. It is
a place where rights at a rights level attempt to ensure conditions for their
realisation. Formal level, i.e. designing documents stating rights, and a
signature of individual states, which binds it at the formal level to respect
the rights listed in the signed document, is namely not enough for assert-
ing rights. This formal level is necessary, but not sufficient; hence citi-
zens need to demand from authorities to really respect the rights through
their actions. On the other hand, citizens also need to be prepared to re-
spect and carry out legislation and other legal measures for implementing
international obligations. This can be asked and realised only by citizens
who know human rights, and above all understand their meaning and
feel themselves obliged to respect them. Education is one of such tool,
where the mechanisms for establishing the conditions for executing these
rights can be entered in the formal structures of rights. Education is a
place where the voice for demanding and defending rights is formed, and
where the rules of discourse which supports it are formed. We need to
emphasise a specific status of this entry: the right to education is a right
which can help realising human rights when implemented; but can per-
form this function only if it is carried out itself. So, it already assumes for
its implementation that human rights are put into effect. Or it assumes
that at least one of the human rights is already fulfilled, namely the right
to education.

2 For BUChanan, itis CXaCtly bcncﬁts g}linﬁd fr()n) (basic) C({UC&ltion by l')Oth il]divi({u}lls Elnd

society thatjustify the inclusion of the right to education on the list of human rights, guar-
anteed by international law instruments (Buchananm, 2013, pp. 160-162).
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The Right to Education Is Not Only the Right of the Child
It seems that the right to education refers mainly to children. However,
the right to education is not a right acknowledged only to children. The
right to education is a universal human right. As already mentioned, it
is as such written in the Universal Declaration of Human Rights and in
some other documents on human rights.” Therefore the explanation that
the Convention on the Rights of the Child gives rights to children as chil-
dren (Archard, 2004, pp. 60) is wrong; or in other words, that it grants
them rights because they as children differ from adults and are not recog-
nised to have all rights given by other international documents on human
rights to every person. Children have this right recognised already before
the implementation of the Convention on the Rights of the Child, as this
right was acknowledged to every single human being, including children.
On the other hand, everyone has this right even when he/she is not a child
anymore. Therefore he/she can exercise it as an adult as well. Even more so,
in countries such as Slovenia, where young people usually start their stud-
ies when they are already 18 years of age, the great majority of them even
cannot exercise part of this right, namely the right to higher education ac-
cessible to all.* Apart from that the right to primary education, which is
in Slovenia and in line with the Convention is compulsory,’ is not really a
right, but an obligation. If the essence of the right or of that what makes
aright a right in the true sense — and not an obligation or a duty — lies in
the freedom of the subject of the right to implement or not the right ac-
knowledged to him or her, then the right to education at primary school
level, which is compulsory by law, cannot be a right, since a child (or his/
her parents) cannot freely decide that he/she or they won’t implement the
right to education (in the case of compulsory primary school). Hence, we
3 Article 26 of the Universal Declaration of Human Righes states: 1) Everyone has the righe
to education. Education shall be free, atleast in the elementary and fundamental stages.
ElCHlCntary CdUCatiOn Sha“ bC COmPUlSOl‘yA TCCl’lniCal alld prOfCSSiOIlal Cducﬂtion Shd” bC
made generally available and higher education shall be equally accessible to all on the ba-
sis of merit. (2) Education shall be directed to the full development of the human person-
dllty alld to thC StrCllgtl’lCning OfArCSPCCt ‘:Or hunlall I'ights Qlld fl]ndamﬁntal FrCCdOn’l& It
shall promote understanding, rolerance and friendship among all nations, racial or reli-
gious groups, and shall further the activities of the United Nations for the maintenance
of:ptacc (3) Parents have a prior right to choose the kind of education that shall be giv-
ento their children. We can find similar formulations in the Zuzernational Covenant on Eco-
nomic, Social and Cultural Rights (Article 13), and in the Convention against Discrimination in
Education (Articles 4 and s).
4 States Parties ... Make higher education accessible to all on the basis of capacity by every
appropriate means (Convention on the Rights of the Child, Article 28¢).

5 State Parties ... Make primary education compulsory and available free to all (Convention

on the Rights of the Child, Article 28a).
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might argue that the right to education for children and parents is really
a duty at the primary school level. This special status of right-obligation is
related to the fact that this is the essential right, which then allows other
rights to be implemented as rights. The same as human rights are an ob-
ligation for a government in order to allow its citizens to enjoy them as
rights, the right to education is an obligation for children and parents in
order to enable them to enjoy all other rights as rights.

The Fulfilment of the Right to Education: A Review
If we take a look at the preamble to Article 28 of the Convention (‘States
Parties recognize the right of the child to education, and with a view to
achieving this right progressively and on the basis of equal opportuni-
ty, they shall, in particular ..”), we can say that the Republic of Slovenia
strives to ‘achieve this right progressively and on the basis of equal op-
portunities’. The state tries to provide equal opportunities for education
— without which there cannot be a just educational system — with vari-
ous measures and mainly in two ways: firstly, by providing equal access to
education on the basis of an individual’s merits, his or her capacities and
invested effort (by providing an equal scope of free education to every-
one; by enabling the differentiation of lessons; by the inclusion of chil-
dren with special needs when this is more beneficial for them than edu-
cation in special schools, etc.); and secondly, by providing an equal basis
at the start of education. An important measure for providing equal op-
portunities in the sense of an equal basis, is an improvement of the initial
situation of children from culturally or socially deprived environments
by including as many children as possible in good quality pre-school pro-
grammes. Around three quarters of all pre-school children now already
attend kindergarten, which reduces the initial differences in their ‘read-
iness for school’.¢

Slovenia also fulfils the obligation taken on by signing the
Convention to provide compulsory and available free to all children
— ‘primary education compulsory and available free to all’ (28.1.a). It is
worth emphasising that free education is in this context meant as the op-
posite to payable education, namely as a possibility of education without
payinga fee. But the absence of fees does not necessarily mean that educa-
tion is completely free. The costs of school supplies are so high that many
parents cannot cover them by themselves. Therefore, they are forced to
ask various charities for help. State measures, such as the establishment
of a textbooks fund, and free textbooks in the first three years of primary

6 According to the Statistical Office of the Republic of Slovenia for 201a.
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education, are obviously not enough. Apart from that, schools increasing-
ly more often offer extra-curriculum, premium activities, which may have
an extra levy, such as additional open-air school, school trips and excur-
sions and various courses.

We can come to similar conclusions for further lines of the first par-
agraph of Article 28: Slovenia provides ‘higher education accessible to
all on the basis of capacity by every appropriate means’ (28.1.c); ‘educa-
tional and vocational information and guidance available and accessible
to all children (28.1.d); and takes ‘measures to encourage regular attend-
ance at schools and the reduction of drop-out rates (28.1.¢). It furthermore
takes ‘all appropriate measures to ensure that school discipline is adminis-
tered in a manner consistent with the child’s human dignity’ (Article 28,
Paragraph 2).” We can also argue that Slovenia ‘promotes and encourag-
es international cooperation in matters relating to education, in particu-
lar with a view to contributing to the elimination of ignorance and illiter-
acy throughout the world’ (Article 28, Paragraph 3), although this aspect
is not to the fore of public attention nor to the forefront of Slovenia’s ef-
forts in times of deglobalisation.

It goes a similar vein for Article 29., where Slovenian’s education-
al system is directed to: ‘the development of the child’s personality, tal-
ents and mental and physical abilities to their fullest potential’ (29.1.a);
‘the development of respect for human rights and fundamental freedoms’
(29.1.b); ‘the development of respect for the child’s parents, his or her own
cultural identity, language and values, for the national values of the coun-
try in which the child is living’ (29.1.¢); ‘the preparation of the child for re-
sponsible life in a free society, in the spirit of understanding, peace, toler-
ance, equality of sexes, and friendship among all peoples, ethnic, national
and religious groups and persons of indigenous origin (29.1.d); and to ‘the
development of respect for the natural environment’ (29.1.¢). Slovenia also
respects the principle that ‘no part of the present article or Article 28 shall
7 The second paragraph of Article 28 advocates a special caution pertaining the imple-

mentation of‘disciplinc, which could be in contradiction to human dignity. Disciplinc

in SCl’lOOl [l’lCrCfOrC gcts Spccial ﬂttcntion, chal prOCCdUl'CS lla\’c ilSSul'Cd that SChOOl diS'
cipline is not implemented in an inappropriate way. However, it is less evident from the
article that an excessive caution pcrtaining the implcmcntation (7fdiSCiPlillC can also be
in contradiction with the child’s dignity. Ifdisciplinc itself loses its 1'cputation; if it seems
that its implementation is awkward, reservations regarding disciplinary measures, arising
from excessive caution, can also create conditions which aren'tin line with the child’s dig—
nity. This pcrspcctivc is less obvious from the formulation of the article: the article itself
directly discusses discipline alone, but it should be in the context of the entire convention
logically undCl‘StOOd ina br();ldcr sensc Ofthc l'ight to lCarning Cl]VifOl]li)Cnt Whicl] gh&” IJC
inline wich the child’s dignity, The right tosuch lcaming environment can be infringcd by

the lack of discipline.
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be construed, so as to interfere with the liberty of individuals and bodies
to establish and direct educational institutions’ (29.2).

A detailed review of fulfilling the obligations arising from these two
and other articles, if they have consequences for education, would be too
extensive for the limited length of this paper. A quick review of the ar-
ticles could create an impression that Slovenia respects the rights of the
child to a great extent; however the review of reports on fulfilling the
Convention shows that this is a process where the answer to the question
as to whether the Convention is being put into effect is not a simple ‘yes’
or ‘no’ in certain fields. It is also not about a comparison with other coun-
tries, but more about a process of following trends in certain fields gradu-
ally, and about the improvement of conditions, which takes a lot of time,
effort and means. Hence this paper is focused on just those few moments
where the Convention calls for more intervention.

The first moment shall be related to a question which is in a way very
paradigmatic, and linked to the rights of the child, namely to the question
of protecting the rights of minorities. The second one shall be related to
a question which is sometimes not even perceived as a question from the
rights of the child’s perspective; or can its exposure be dealt with as some-
how problematic, as it can lead to the violation or at least limiting the no-
tion of the rights of the child, namely the question of the quality of knowl-
edge. The third issue is the issue where the biggest legislative changes have
occurred since the adoption of the Convention by Slovenia; but it is at the
same time also a topic where the rights of the child and human rights are
often invoked, although the referencing can be somehow misleading from
time to time.

The Education of Roma Children (and Other Minority Groups)

Our starting point will be upon the emphasis of the ‘respect for the child’s
parents, his or her own cultural identity, language and values, for the na-
tional values of the country in which the child is living, the country from
which he or she may originate, and for civilizations different from his or
her own’ (29.1.c). We have chosen this emphasis since Slovenian rapports
regarding the implementation of the Convention on the Rights of the
Child, assigned in Article 48, most often focus on the issue of the edu-
cation of Roma children. The Combined Third and Fourth Report of the
Republic of Slovenia on the implementation of the Convention from 2010
thus states, numerous measures regarding the improvement of Roma chil-
dren’s right to education, including the ban to form classes with Roma pu-
pils only; standardisation of Roma language as a basis for teaching Roma
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language; an introduction of Roma assistants; and an introduction of
Roma Culture as an optional subject.

Despite numerous measures introduced by Slovenia to improve the
education of Roma children, the UN Committee on the Rights of the Child
in its 2013 Conclusions of the Committee on Slovenian Report regarding
Roma children’s rights to education points towards the poor academ-
ic success of Roma children at primary school level, and a large propor-
tion of carly school leavers at all levels of education. It also stresses that
schools ‘still use outdated materials which intensify stereotypes, preju-
dice and negative perception of Roma’. It recommends ‘a removal of all
references to the Roma population, which are connected with prejudices
from school textbooks, and implementation of measures for encouraging
a culture of tolerance and multiculturalism in schools (Committee on the
Rights of the Child, 2013).

National reports for the period after 2010 aren’t available, but there
is the Interim Alternative Report on the Implementation of the Convention
on the Rights of the Child (Zipom, 2016, p. 31), which was prepared by a
network of NGOs from the Zipom Centre; and Annual Reports of the
Ombudsman of the Republic of Slovenia (Ombudsman, 2020, p. 79), which
draw attention that the Roma right to education remains ignored and
needs to be improved.

An alternative report points towards the insufficiencies and vio-
lations of the right to education for refugee children and children from
ethnic minorities. On a general level, this topic is addressed to in annu-
al general reports by the Special Rapporteur on the Right to Education,
which draws attention to deficiencies at a global level. From these re-
ports, we can infer elements which could be problematic in Slovenian’s
educational system; or about which we needed to report on potential pro-
gress if official reports on the situation in Slovenia existed. The 2017 re-
port thus relates to the question of inclusion (Boly Barry, 2017). Within
this context, it also exposes the rights of persons with disabilities to in-
clusion into the general educational system. Slovenia could report on (the
absence of) progress regarding inclusion in relation to the Placement of
Children with Special Needs Act (Act, 2017). Especially because the 2011
White Paper on Education in the Republic of Slovenia (Krek, Metljak) pro-
poses certain solutions (reference schools, support centres) which would
make the inclusion of children with special needs easier, but the propos-
als have not been realised. The rapporteur in his report draws attention to
classes in their mother tongue for pupils from linguistic minority groups.
Slovenia could mention additional Slovenian language classes for immi-
grant children who do not speak Slovenian, and which were introduced
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into Slovenian legislation for primary and secondary school education,
and of afternoon supplementary classes of mother tongues for immigrant
children. Regarding the adequacy of these measures, we could draw from
the analyses by SIRIUS, the European Network on Migrant Education,
which is active in Slovenia as well.

Let us add that the latest report by the special rapporteur relates
to the realisation of the right to education during the Covid crisis (Boly
Barry, 2020). The report does not refer especially to Slovenia, although
general reports about the endangerment of the right to education apply
to Slovenia, too. The report draws attention to groups of children whose
right to education was most affected by the Covid crisis and consequen-
tial schooling from home, and proposes a surprising attitude towards the
digitalisation of education:

All States should, as a matter ofurgcncy, adopt spccial, targctcd meas-
ures, including through international cooperation, to address and miti-
gate the impact of the pandcmic onvulnerable groups,as wellas commu-
nities and groups subject to structural discrimination and disadvantagc.
In many contexts, this will mean prioritising the mostaccessible, Tow-or-

no-tech’ approachcs in distance lcarning (Boly Barry, 2020, p. 19)

Besides, the report includes the position regarding the nature of ed-
ucation, and an implicit recommendation regarding the development of
digitalisation of education, in order to prevent possible violations of the
right to education. The recommendation is relevant to Slovenia as well:
“The digitalization of education should never replace onsite schooling
with teachers. Should distance education become the new paradigm for
education after the end of the pandemic, it would affect the heart and pur-
pose of the right to education. Onsite and face-to-face education enables
teachers not only to provide content, but to ensure it is understood and
well received. Besides, education goes much beyond a single objective of
transmitting didactic knowledge, and aims at developing socio-emotional
skills, critical spirit and creativity, citizenship and mutual understanding
between groups that need to interact and mix in order to live in and build
a peaceful society, and at connecting children to nature and to their envi-
ronment. Education is a social act of a community of learners that require
real human interactions.” (Boly Barry, 2020, p. 12)

This report differs from others in that it does not report only upon
violations of the right to education which have already happened, but also
in tendencies and future violations. This is in a way in line with the report
of the 2019 special rapporteur report, talking about ‘a particularly force-
ful preventive potential of the right to education in the very early stages,
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before warning signs are apparent. That role is to be linked with the aims
of education and the right to inclusive and equitable quality education’
(Boly Barry, 2019, p. 2). The same as the right to education has the pow-
er of prevention, the report on carrying out this right in the time of coro-
na crisis also attempts to act preventively, so that the response to the crisis
would not lead to narrowing the right to education.

Question of the Quality of Knowledge

The formulation of educational goals from the Convention regarding the
rights of the child to develop his/her capacities, perspectives, knowled-
ge, skills and achievements shows a different logic, so we need to ask our-
selves about the relation of these two perspectives. It is patently clear that
children have not developed their capacities, if they do not possess the ba-
sic knowledge enabling them the successful inclusion and life in society.
However, this argument has not yet developed the connection between
knowledge and the development of a child’s capacities. Furthermore, the
Convention on the Rights of the Child is based on a perspective which
doesn’t put knowledge, skills and achievements at the centre of attention,
which can raise the feeling that they are of less importance from the rights
of the child perspective. This would call for the articulation of a broader
view which would show that the child has always lived in the world and
society, so even his/her capacities need to be considered within this fra-
mework. However, we don’t need to develop this framework here, there
is namely another path which shows the importance of knowledge to the
child’s right to education: from definitions, it seems more like the right
of the child to develop his/hers capabilities. From the Convention’s per-
spective, the concept of equal opportunity of children is brought to the
fore. And this is exactly where a school system when it does not look af-
ter the quality of education or knowledge of the children turns out to be
unjust to some children and in contradiction with the principles of equal
opportunities.

Let us develop this further. The attention to the implementation of
the Convention is often focused mainly on the negligence of emotional
and social development and the influence of knowledge measurement on
marginal groups.8 The element which relates directly to knowledge and

8 When focusing on quality, they can describe it very narrow. In the context of discussion
about the right of the child, a broader context of education, learning environment, the
number of well educated teachers, access to learning tools, etc. is emphasised, and the a-
tention is drawn to the fact that academic success cannot be the sole measure to achieve
good quality upbringing and education, and can lead to the narrowing ofupbringing and
education to the number of points gained at tests, and the placement of a country on an
internationally comparable charts.
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the empowerment of pupils which goes with it, is less emphasised: ‘As
an empowerment right, education is the primary vehicle by which eco-
nomically and socially marginalized adults and children can lift them-
selves out of poverty and obtain the means to participate fully in their
communities.”

Statistically speaking, general academic success in Slovenian pri-
mary schools used to be, on-the-whole normally distributed. This means
that the-majority-of pupils were C-students, while there were less D- and
B-students and a few F- and A-students. Those times are gone. Less than
a decade ago, more than one third of pupils finished primary school as
A-students. How could have such a big difference occurred? There are at
least three possible explanations. First, children have much better knowl-
edge today, secondly, the learning content is less demanding, and thirdly,
the marking criteria has changed. The first explanation would be convinc-
ing if we could prove that the complexity of learning content or strict-
ness of marking have not changed significantly; the second would be con-
vincing if it was true that neither the knowledge children possess nor the
strictness of marking have not changed significantly; and the third, if
the knowledge children possess and the complexity of learning content
have stayed largely the same. Such thinking might seem simplified, as it is
not necessarily true that only one of the three explanations is correct. All
three can be correct. Even so, this does not eliminate the underlying prob-
lem, i.e. how to explain the cause of this change. The only difference is that
in this case, we would need to show how much each of these explanations
contributes towards the explanation of this change. Therefore, we can say
that the increase in the number of A-students would be good if the first ex-
planation was correct; and bad if the second or the third explanation was
true. The increased number of A-students is not bad. It is bad only, if it is
a result of the decreased complexity of the learning content or lower cri-
teria for marking. In the past, school authorities obviously perceived the
first explanation to be wrong, as their arguments for eliminating overall
achievement which came into force with the change of Basic School Act in
the school year 2008/09 included a great increase in the A-student num-
bers. Since they omitted to mention a decrease in learning content com-
plexity as a possible cause and stressed upon the pressure parents exerted
on teachers to round the marks upwards at the end of the school year, we
could surmise that they saw the cause for the increase in the A-student
numbers in a lacking in the strictness of marking. However, even if a

9 Committee on Economic, Social and Culcural Rights. General Comment 13, The right 1o
education.
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lacking in the strictness in marking was the actual cause for the increase
in the A-student numbers, the elimination of the overall achievement pre-
vents us in establishing whether the strictness of marking has increased
due to that. The only thing we know is that the before mentioned anoma-
ly, which was expressed as an abnormal increase in the A-student numbers
is not visible today because of this elimination. Nevertheless, the question
remains whether this measure uprooted the cause for the then increase in
A-student numbers. It is quite possible that this abnormality now contin-
ues with the marks for individual curriculum subjects. Certain data con-
firm this hypothesis. According to the National Examinations Centre, the
rate of A-students in school years 20082010, if calculated only from the
average of final marks for compulsory subjects for ninth class, was approx-
imately five percent lower than before, while the rate of B-students in-
creased by roughly the same percentage. However, more than 25% of pu-
pils were still A-students. If we add B-students, we see that more than
60% of pupils were B- or A-students, while the rate of F- and D-students
remained almost the same as the years previous, namely around eight per-
cent. This distribution of academic success is abnormal.

We can conclude that the elimination of the overall achievement
was not an effective measure, if assessed by its influence on the fairness of
marking, which can be in this case defined as proportionality between the
exhibited knowledge and received mark. The measure might have been ef-
ficient, but this doesn’t mean that it was correct or necessary. If the par-
ents put pressure on the teachers to give better marks, since the overall
achievement decided whether their children could have enrolled at their
general upper secondary school of choice or not, the school authorities
should have stepped in and protected the teachers against these undue
pressures and ensure the conditions which would have enabled the teach-
ers to mark the pupils fairly. They could also ease these pressures by taking
marks gained by the external assessment of knowledge into account for
enrolment. However, they did exactly the opposite. They reduced the na-
tional assessment of knowledge to mere feedback for pupils and teachers,
and which as such has practically no weigh in selective procedures for en-
rolment at secondary schools with limited admittance.”

Private education

The first attempts to regulate the formal situation of private education
in Slovenia were presented in 199s, in the White Paper on Education in
the Republic in Slovenia which introduced starting points for education

10 For more on this, sce Kodelja, 2012.
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reform in Slovenia. “The Principles and Bases’ defined the situation of pri-
vate schools in principle with this formulation, “The State needs to le-
gally regulate and enable the establishment of private kindergartens and
schools. This obligation arises from international documents, including
the International Covenant on Economic, Social and Cultural Rights which
provides parents the right to choose for their children schools, other than
those established by the public authorities (if they conform to such mini-
mum educational standards as may be laid down or approved by the State
and are not in contradiction with established law).” (Krek, 1995, p. 16)

A more detailed definition of regulating private education in princi-
ple in the 1995 White Paper can be found within the chapter ‘Design for
governance arrangement of private schools and kindergartens’. The key
definition seems to be the one related to the public and private sector re-
lation, “The public and private sector relation should be designed in such a
way that private schools enrich public supply, allow greater choice for par-
ents to contribute to greater adjustability of the system, and complement
the public schools network (and not limit or undermine it). Mechanisms
for monitoring the quality of private schools are necessary, at least where
private schools fill in for public education.’” (Krek, 1995, p. 238) Private
schools are supposed to be designed so as to make public education more
flexible and complement the public school network, where its capacities
are insufficient, but should not lead to the closing down of public schools,
because pupils enrolled at a private one.

Private schools (primary and general upper secondary) design
their curricula by themselves, but the curricula need to be approved by a
council of experts. The council of experts approve the curriculum when
they establish that the curriculum provides ‘equal education standard’
(Organisation and Financing Education Act, Article 17). This demand is
relaxed for the curricula performed by private schools according to special
educational principles, and for which the council of experts need to estab-
lish that ‘they provide minimal knowledge enabling the successful com-
pletion of education and were recognised by an appropriate union of these
schools’. With a proviso that these curricula are assessed during the en-
tire schooling period for the first generation. This relaxation was adopt-
ed in order to enable the establishment of schools with a greater deviation
of their curricula from the public school curriculum, that could not meet
the demands for ‘equal education standard’ but have established them-
selves into the European educational environment with their education
concept.

The existing arrangement designed in the first White Paper and has
not changed in key elements in the 2011 White Paper (Krek and Metljak,
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2011) therefore allows private initiative in education, but it is at the same
time conditioned: the limitation refers to the quality of curricula. If a cur-
riculum does not meet the required standards of quality, it is not publicly
recognised, as it would not be in line with the children’s right to education.

Slovenia thus provides the right to the establishment and manage-
ment of private schools which is indirectly written in Paragraph 2 of
Article 29 of the Convention”, and is also ensured by other internation-
al documents on human rights,” although they refer more directly to the
right of parents to educate their own children in conformity with their re-
ligious or philosophical convictions. The obligation of the state depends
firstly on whether the right is understood as a positive or as a negative. A
negative right means that each parent has the right to establish or choose
the school for his/her children according to his/her own religious, mor-
al convictions, while the state protects this right and doesn’t limit it with-
out adequate reasons and are provided by law. A positive right means that
the state enables each parent to exercise this right by establishing and/or
financing private schools. The dilemma pertaining to this is whether to re-
gard this right as a negative or as a positive. Paragraph 2 of article 29 states
that no part of the present article or article 28 ‘shall be construed so as to
interfere with the liberty of individuals and bodies to establish and direct
educational institutions’. The right in the Convention is thus written neg-
atively — it is not allowed to prohibit private schools.

Nevertheless, a 1984 European Parliament resolution, which as a res-
olution is not legally binding for member states, tries to relate private ed-
ucation with a positive right, as it states amongst other things that: a) it
cannot be the duty of the State to recommend or give preferential treat-
ment either to denominational schools in general or to schools of a par-
ticular denomination; b) it is the duty of the State to provide the necessary
11 NO Pélrt O{: thC prCSCnt Hl‘tiClC or élrtiClC 28 Sh}l“ bC Construcd SO as to intcr{:crc \Vith [hC

libcrty of individuals and bodies to establish and direct educational institutions, subjcct

always to the observance of the principle set forth in paragraph 1 of the presentarticle and
to the requirements that the education givcn in such institutions shall conform to such
minimum Stalldards as Il’lﬁy bC l«lld dOVVn by thC Statc.

2 “The States Parties to the present Covenant undertake to have respect for the liberty of
parents and, when applicable, legal guardians to choose for their children schools, other
than those established by the pu blic authorities, which conform to such minimum educa-
tional standards as may be laid down or approved by the State (International Covenant on
Economic, Social and Cultural Righes, Article 13.3). We can find similar provision in the
Convention against Discrimination in Education, “ The States Parties to this Convention
agree that: ... Itis essential to respect the liberty of parents and, where applicable, of legal
guardians, ﬁrstly to choose for their children institutions other than those maintained by
the Public authorities but Conforming to such minimum educational standards as may be
laid down or approved by the competentauthorities.” (Article 5.b)
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facilities for State or private schools; and ¢) in accordance with the right to
freedom of education, Member States shall be required to provide the fi-
nancial means whereby this right can be exercised in practice and to make
the necessary public grants to enable schools to carry out their tasks and
fulfil their duties under the same conditions as in corresponding State
establishments.”

However, this Resolution is not legally binding, which is clearly seen
from the arbitrations by the European Commission and the Court for
Human Rights regarding the section of the Resolution regarding the obli-
gation of the state to provide the financial means for private schools. This
is an official explanation of article 2 of the Protocol to the Convention
for the Protection of Human Rights and Fundamental Freedoms, which
states, ‘No person shall be denied the right to education. In the exercise of
any functions which it assumes in relation to education and to teaching,
the State shall respect the right of parents to ensure such education and
teaching in conformity with their own religious and philosophical con-
victions.” (Digest, 1985, p. 743) In a few cases related to the quoted article,
both the European Commission and the Court for Human Rights un-
doubtedly decided that the Protocol doesn’t impose on the state the obli-
gation to introduce and subsidise any kind of education at any level, nor
that no parent or group of parents cannot put pressure on the state to es-
tablish new special schools or subsidise existing schools, if they educate in
accordance with special cultural, religious or denominational tradition or
particular academic specialisation. (Meredith, 1992, p. 26)

It follows that Slovenia realizes the demands of the Convention re-
lated to the possibility of establishing private schools. However, it is worth
recalling that these demands are set negatively in the Convention, as an
injunction on the prohibition for establishing private schools; and that
the Convention as-a-whole conveys another idea, namely that children
too, not only parents, should have a say on which school (public or pri-
vate) they shall attend.

Last, but not least; the right of children in private schools in Slovenia
has been determined by the Constitutional Court of the Republic of
Slovenia more than once. The Constitutional Court has not changed the
fundamentals of the established arrangement for private education, but
it has decided that the state needs to finance private primary schools to
the same extent as it finances public primary schools (for the compulso-
ry part of the curriculum). It based its decision on the specific interpreta-
tion of the Slovenian Constitution and did not refer to the international

I8 »Parlamento Europeo: Laliberta discuola e diistruzione« (1984), in Pajer, 1991.
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documents regarding human rights, since it would not be able to do so
(Simenc and Tasner, 2016). This can be seen clearly in the report of the
rapporteur of the human right to education which emphasised the impor-
tance of education as a general good (Sing, 2014).
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